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EMPIRE SECURITIES PTY LTD - SOUTHERN RIVER ESTATE 
Grievance 

MR P.W. ANDREWS (Southern River) [9.47 am]:  My grievance is to the Minister for Planning and 
Infrastructure.  First, I thank the minister for taking this grievance, because in part it certainly falls within her 
portfolio, but it also falls within the portfolio of consumer protection.  I can barely contain my rage at times over 
what is happening to some of the people who are endeavouring to buy property in my electorate.  A company is 
developing an estate called the Southern River Estate, which is located on the corner of Chamberlain Street and 
Southern River Road in Gosnells.  I am talking, in particular, about 35 blocks of land.  I acknowledge the people 
who are sitting in the gallery today, some of whom are potentially and some of whom are already my 
constituents, who endeavoured in good faith to purchase these properties from Empire Securities Pty Ltd.  Not 
that it makes any difference, but many of the people who are attempting to buy those blocks are people I have 
taught at school or are sons and daughters of friends.  That means I have a very close connection with this issue, 
but that does not make any difference.  This is a matter of principle. 

My constituents entered into an agreement with Empire Securities Pty Ltd through its selling agents, one of 
which was Brown Murray Real Estate, to purchase lots on the estate subject to conditions contained in a standard 
Real Estate Institute of Western Australia contract for the sale of land or strata title by offer and acceptance.  The 
copies that I have seen of these offers and acceptances date from June 2005 to January 2006.  Those are the dates 
on which the offers and acceptances were made and accepted.  My constituents were given assurances by the 
selling agents that the titles for these blocks would be available in six to eight weeks, a couple of months, or up 
to the period of December-January.  They were told that the titles would be available over different periods.  
Nothing was written on the contracts themselves, but they were clearly given the impression that the titles would 
be available in a short period.  My understanding is that at this point in time no titles have been released due to 
the presence of asbestos particles that were found in the soil.  Environmental approvals have not been given, 
therefore, by the various government agencies involved, such as the Swan River Trust and the Department of 
Environment and Conservation.  I believe that they are currently undertaking remediation work on this site. 

My constituents inform me that because the titles had not become available during the contracted period, the 
company offered them the choice of having their deposits returned or of signing a new priority to purchase 
agreement.  That priority to purchase agreement, or the letters that accompanied it, indicated to my constituents 
that they would have to pay the current market price at the time of signing or the market price at the time when 
the future offer would be made, minus 10 per cent.  From the documents I have seen, it appears that most of my 
constituents signed up at a price range between $108 000 and $120 000.  Given the current market value in that 
particular estate, the increase in price could be somewhere between $180 000 and $200 000.  Therefore, in a very 
short period of time my constituents, who entered into these contracts in good faith, believing that during the 
contracted period the contract would be honoured, now find themselves having to fork out another $60 000 to 
$80 000 or even another $100 000 in order to purchase those blocks.  Adding that extra cost to the money that 
these people have already borrowed will disadvantage them enormously in the years to come, particularly when 
we consider that many of these constituents have also entered into agreements to build houses and that the cost 
of building houses has also increased during the contract period.  Certainly my constituents are aggrieved about 
having to pay such an inflated price.  I have so much to say about this matter.   

My constituents entered into their contracts in good faith.  It is my belief that the developer knew in May 2005 
that there was asbestos on the site.  Therefore, having learnt that information in May 2005 and then entering into 
the contracts between June 2005 and January 2006, the developer knew that it could not possibly honour the 
conditions of the contract because it would not have been able to get the titles in time as the conditions had to be 
signed off by the Swan River Trust and the Department of Environment and Conservation.   

The developer did not enter into these contracts in good faith.  It has been deceptive in its practice and has put 
my constituents at great financial disadvantage.  This is a very serious matter.  How does the developer justify 
the increase in price?  I have an e-mail from Mr Ian McKeller, the director of the company concerned, in which 
he states -  

. . . want to re-negotiate the price list and conditions attached to the sales for a couple of reasons, the 
main ones being as follows: 

1. As eluded to, there will probably be more landscaping done as part of the total package.  That 
is of course contingent upon the Dept of Health . . .   

2. The cost for the developers to buy broadacre land for their next project has spiked considerably 
(thereby substantively dimishing the value of their working capital). 
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The company�s justification for the increase in price is that it needs more money to develop its next lot of land.  
That is hardly justification for increasing the price of the blocks.  I have run out of time.  I have supplied all the 
necessary information to the Minister for Planning and Infrastructure.  I have written to the developer asking it to 
reconsider the situation.  It is outrageous that the developer has set out to guarantee that the purchasers will 
receive $120 000 or $140 000 - or whatever the contract was when it was first entered into - only to float the lots 
on the market and say that the contract is no good.  If the bottom had fallen out of the market, would the 
developer have told my constituents that they could have the blocks at the market value?  No, it would not.  It is 
outrageous.   
MS A.J.G. MacTIERNAN (Armadale - Minister for Planning and Infrastructure) [9.54 am]:  Well done, 
member for Southern River.  I totally agree with the member.  This is a disgraceful performance on behalf of the 
developer.  I will put this matter into context.  The current overheated nature of the land development market 
means that land is being sold earlier in the planning process.  For the benefit of members and the affected people 
who are in the public gallery, I will quickly explain the planning process.  When a developer seeks a subdivision, 
it approaches the Western Australian Planning Commission.  The Planning Commission provides conditional 
approval.  In this case, some 30 conditions were placed on the approval.  The developer has an obligation to 
work through and clear each of those conditions.  A raft of conditions need to be cleared with the Department of 
Environment and Conservation, local government and various utilities.  After those conditions have been 
approved and signed off, the developer takes them back to the Planning Commission.  It then submits a diagram 
of survey to the Department of Land Information and the department goes through its process to issue a title.  It 
is apparent that the developer�s representations to the purchasers indicated that this was a fairly routine matter 
and that it was simply waiting for the Department of Land Information to issue the titles when, in fact, what was 
really required was something far more profound - that is, a series of conditions had to be signed off.  I assure 
the member for Southern River that the issue does not simply involve an environmental matter.  As far as we are 
concerned, only one or two conditions have been signed off.  Indeed, some 20-plus conditions remain 
outstanding.  Therefore, the application has not reached the Department of Land Information because not all the 
conditions have been approved.  I realise that the arcane world of planning is not understood by the average 
member of the public.  Indeed, it took me quite a number of years to get on top of the details of the process.  It is 
not surprising that when the alterations were made to the standard conditions - indeed, extensive alterations were 
made to the standard conditions - the purchasers did not understand necessarily what they meant and the huge 
out that they gave the developer.  In particular, if any of the conditions or interpretations on the satisfaction of 
the conditions were deemed unacceptable by the proponent, the developer gave himself the absolute discretion to 
terminate the contract.  I agree that there has been deceptive conduct in this matter.  On the basis of the material 
that has been presented to us, it certainly seems to be the case that the process was not described to the home 
buyers and that they were not told that the developer was absolutely fully aware that 30 of the conditions had 
been upheld in the appeals process.  The developer was well and truly aware that many of the conditions still 
needed to be signed off.  It would appear from what I have heard and from the correspondence I have seen that 
there have been no disclosures to the home buyers.  Of course, they now find themselves in a heated market in 
which they are at great financial disadvantage.  In my view, there are plenty of grounds on which the home 
buyers can take civil action.  I understand that the Department of Consumer and Employment Protection is 
working on this matter to determine what grounds there are for taking statutory action against the parties - that is, 
the real estate agent and/or the developer - for failing to properly disclose the consequences of the amendments 
that were made to the standard conditions of the Real Estate Institute of WA contract.  I also believe that, having 
looked at this unscrupulous behaviour, we should put in place amendments that will ensure that when a 
developer sells lots that have not received final approval, it must disclose to all the purchasers the exact 
outstanding conditions so that they can seek advice on how long it will take before those conditions are satisfied.  
On the basis of the evidence that has been presented to us, the home buyers were constantly told that it would be 
only a matter of weeks.  However, the developer has not even submitted a plan for environmental management, 
for example.  Therefore, far from its being the case that the environmental agency has held up the matter, the 
developer has not even lodged with the department the report that he is required to lodge so that it can assess the 
proposed development.   
In this case there is clear evidence of substantial and systematic misleading of the public.  The people who have 
relied on those developer representations have been gravely financially disadvantaged.  I will certainly be 
working with the Minister for Consumer Protection to ensure that we do all we can to resolve this matter.  
However, I also advise these people to obtain legal advice.  I believe there are plenty of opportunities to shoot 
holes in this contract and bring this developer to account.   
The SPEAKER:  Order!  I call the minister to order for having her mobile phone switched on while in the 
chamber.  
 


